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Executive Summary

INTRODUCTION

The Ontario Business Improvement Area Association (OBIAA) has been established since 2001. As an
organization we represent more than 300 BIAs, and well over 100,000 businesses across the province. We are
governed by a Board of Directors and led by an Executive Director and support staff team. Our priority is to
build the capacity of BIAs, which represent the small businesses within commercial cores, such as main
streets, downtowns, neighbourhood centres, and industrial business parks. One of our main focuses is the
representation of BIAs as Local Boards of Council. Furthermore, and specifically, the fact they are a unique
private-public partnership that raises funds through a special tax levy, unlike other Local Boards. The special
levy is used for the betterment of the public realm.

We are proud to have had, and continue to have a long-standing, strong partnership with the provincial
government. In reciprocation and understanding, the government has realized Main Street businesses are a
priority and has supported OBIAA through multiple programs listed below totaling $57,468,726.00:

Digital Main Street (OMAFRA, MEDJCT) - 15,000 grants provided to small businesses valued at
$37,500,000

326 Digital Service Squad Grants with 226 municipalities covered, 36,000+ supported businesses. Valued
at $19,143,726

EnAbling Change (MSAA) — three (3) projects to bring an accessibility lens to our main streets. Valued at
$554,000

BlAs - Return ON Investment (MMAH) - the value of the creation of the legislation that enabled BIAs and
the like organizations that have been set up all over the world. Valued at $152,000

MainStreetRM (OMAFRA) - development of a unique CRM for the use of BIAs that will provide province-
wide reporting on the state of main streets. Valued at $119,000

BACKGROUND

OBIAA, in supporting BIAs across Ontario, has made significant progress regarding understanding and
communicating the socio-economic impacts Main Street businesses have on the local community. All of this
has been done working with the Municipal Act, which is out-of-date in relation to BIAs. Excepting some slight
modifications within Municipal Act Sections 204-216, the current legislation has not evolved over the past 50
years; data used is no longer available, relevant, or accessible and government support mechanisms no longer
exist.
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CALL TO ACTION

In the Government of Ontario’s pre-election budget of 2022, the following statement was referenced:
(GO) Supporting Ontario’s Business Improvement Areas

Business Improvement Areas (BIASs) play a critical role in the promotion of main street businesses in their
respective communities. As part of the government’s ongoing commitment to reduce unnecessary red tape,
Ontario will work together with its municipal partners and other stakeholders to explore changes to the
Municipal Act, 2001 and City of Toronto Act, 2006 that could provide the BIA with greater access to grants and
funding resources.

In 2023, OBIAA made a recommendation and submission in the 2023 Government of Ontario Budget
Consultation to begin this identified work.

A review of the Municipal Act is a key priority for OBIAA. This document is the result of our
review of the Municipal Act and includes our recommendations for the future of BIAs and their
communities.

OBIAA received communications from the then Ministry of Small Business and Red Tape Reduction in the
autumn of 2022 indicating this review was being undertaken and confirming that OBIAA would be a part of the
consultation. The legislation needs to reflect how BIAs have responded to the changing socio-economic
climate including adopting modern governance, adjusting to changing consumer habits and managing the way
business does business at the local level.

Given the outreach we received, the OBIAA Board has undertaken a comprehensive review of the Municipal
Act Sections 204-216, and areas that pertain to Local Boards.

This independent review was created through comprehensive consultation with Legal Counsel, Municipal
Clerks, BIA Staff and Boards. It included a “line by line” scrutiny of the key sections of the Act and determined
the relevance to current practices of conducting business, in plain language.

Our supportive findings, to our request, are included in this submission.

IN CONCLUSION

In the attached appendix you will find our Municipal Act recommendations. OBIAA, upon a comprehensive
review, recommends that a separate and independent Act be created within provincial legislation to incorporate
the role and work of what is currently known as BIAs. The implementation of a separate Act will provide BIAs
with the mandate and flexibility to better reflect the needs of their municipality, members and local community.

Clearly, the Municipal Act provides that the Municipality is responsible for the good governance of their
municipality and its local board(s). We can agree that modernizing the legislation that allows for prudent
interpretation, is in the best interest of its stakeholders and is a priority for both municipalities and BIAs. We
look forward to your feedback and direction in taking this comprehensive review into consideration and
implementation.
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Business Improvement Areas (BIAs) in Ontario, Canada, have a history that dates back to the late 1960s. They
were established as a response to the economic challenges faced by many downtown areas in Ontario cities
and towns. The concept of BIAs was introduced to revitalize and improve the economic viability of these areas.
Here's a brief history of BIAs in Ontario:

The idea of BIAs can be traced back to the late 1960s when a group of business owners in Toronto organized
to improve their local business environment. The first official BIA in Ontario was the Bloor West Village BIA,
established in 1970.

The Ontario government recognized the potential of BIAs as a tool for urban revitalization and economic
development and in 1970, the Ontario government passed the Municipal Act, which included provisions for the
establishment and operation of BIAs. These provisions gave municipalities the authority to create BIAs and
levy special charges on commercial properties within the defined BIA boundaries.

Following the establishment of the first BIAs in Toronto, the concept quickly spread to other cities and towns
across Ontario. BIAs were formed in various municipalities, including Ottawa, Hamilton, and Kingston,
throughout the 1970s and 1980s.

The primary purpose of BIAs is to promote and enhance local business districts, making them more attractive
and economically viable. BIAs typically engage in various activities, such as beautification projects, marketing
and promotion, organizing events, and advocating for the interests of local businesses.

BlAs played a crucial role in the revitalization of many downtown areas that were struggling due to factors like
suburbanization and changing shopping habits.

By pooling resources and working collaboratively, BIAs have been able to address common challenges and
bring new life to urban centers.
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Evolving Legislation:

Over the years, the legislation governing BIAs in Ontario has been updated to accommodate changes in the
business environment and address the evolving needs of commercial districts.

Municipalities have the authority to set up and oversee BIAs, and they often work closely with local business
owners and stakeholders to ensure that the BIAs are aligned with community goals.

Today, BIAs continue to thrive in Ontario, with hundreds of them operating across the province.
They play a vital role in supporting local businesses, promoting economic development, and enhancing the
overall vitality of commercial districts in cities and towns.

History and the impact before MPAC

As far back as the 17th century, assessments were often informal and based
on factors such as land size and quality. However, by the mid-19th century the
Province of Ontario began to formalize property assessments with the
Assessment Act being established in 1859. Late in the 19th century property
assessments were conducted by municipalities, and assessment rolls were
used to determine property taxes. Local assessors were responsible for
assessing the value of properties within their jurisdiction. In 1904, the province
established the Department of Municipal Affairs and Public Works, which took
over the responsibility of overseeing property assessments and ensuring
uniformity across municipalities. During this period the BIA levy was imposed
directly on the business (tenant).

In 1997, the Ontario government established the Municipal Property
Assessment Corporation (MPAC) as an independent, not-for-profit corporation
responsible for assessing the value of all properties in the province. MPAC
uses a mass appraisal approach to assess properties. At this point, the
Municipal Act was retrofitted, and a major change was made to apply the
special levy to the commercially assessed properties only, with tenancy data
being no longer captured, creating a data gap.

BIA levies are funded through a special levy on commercial properties within
their boundaries. The amount of the levy is determined based on the assessed
value of the properties. Property assessments therefore play a critical role in
determining how much each business must contribute to the BIA's budget as:

= Higher property values result in more significant budgets that can be used for various local initiatives, such
as street improvements, marketing campaigns, and events to attract shoppers.

= Economic Development: BIAs, supported by property assessments, have played a crucial role in fostering
economic development in commercial districts. They often collaborate with local businesses to create an
attractive and vibrant environment, leading to increased foot traffic and business growth.

= BIAs encourage community engagement and participation in local development projects. Property
assessments ensure that businesses within the BIA contribute financially to these efforts, making them
invested in the success of their commercial area.
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= A well-managed BIA can enhance the overall desirability and property values in the commercial district.
This can have a positive impact on property owners, as their investments become more valuable due to the
thriving local economy.

= BIAs, funded through property assessments, often focus on promoting and supporting small, locally owned
businesses. This support can be vital for these businesses to compete with larger chains.

= Some BIAs also focus on promoting the cultural and historical aspects of their districts. Property
assessments help fund initiatives related to preserving and promoting the unique character of these areas,
which can attract tourists and enrich the local culture.
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Act Two - The Present

OBIAA is 2014, 2015, 2016 and 2017 presented to the Planning, Environment,
Resources and Land (PERL) Secretariat outlining concerns around clarity and
the oft contradictory nature of the Municipal Act as it pertains to BIAs.
Appendices One are attached to this document. As early as 2014, OBIAA
presented a document requesting the Province to revise the BIA legislation
within the Municipal Act.

The COVID pandemic underlined the need for a review of the Municipal Act for
BlAs as:

= Our BlAs remained ‘feet on the street’ in assisting small businesses to
navigate the regulations, grants and loans, changing landscape while
creating innovative programs and events, such as patio programs and
curbside pickup.

= BIAs were, for the most part, unable to access grants which would have
helped them financially overcome the hurdles during the pandemic. This
inability to access alternative revenue streams was recognized by the
provincial government in their 2022 Budget?.

= BIAs are organizations with members, not member-driven organizations,
however, it is clear that a stronger definition of “who/what is a member”
needs to be defined. Currently, the MA? states that the commercially
assessed property owners and their tenants, with tenants not fully defined.
The pandemic brought this lack of definition to the fore and exacerbated the
question, ‘what is a member?’.

= In October of 2021, the Province brought the Ontario Non-Profit Act (ONCA)
into effect, with many BIAs confusing themselves as Non-Profit
organizations this has caused more governance confusion, as BIAs are
Local Boards of Council who have members but are not member-driven
organizations under the Municipal Act.

= The MPAC assessment cycle is currently at the 2016 assessments and the
province has not yet announced when the assessment cycle will resume.

1 *(GO) Supporting Ontario’s Business Improvement Areas

Business Improvement Areas (BIAs) play a critical role in the promotion of main street businesses in their respective communities. As
part of the government’s ongoing commitment to reduce unnecessary red tape, Ontario will work together with its municipal partners
and other stakeholders to explore changes to the Municipal Act, 2001 and City of Toronto Act, 2006 that could provide the BIA with
greater access to grants and funding resources.

2 Membership as defined in the Municipal Act

(4) Members of an improvement area consist of persons who are assessed, on the last returned assessment roll, with respect to
rateable property in the area that is in a prescribed business property class and tenants of such property. 2001, c. 25, s. 204 (4).
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Upon receiving confirmation, from the then Ministry of Small Business and Red Tape Reduction, the OBIAA
Team began to do a comprehensive review of the Municipal Act on behalf of the BIAs and Municipalities
across Ontario. As a part of that review the OBIAA Board hired Professor Stephanie Ben-Ishai to provide an

analysis of the Municipal Act in plain language and presented at the 2021 BIA Conference in Hamilton®. This
document has been a cornerstone of our review.

This Municipal Act Consultation Report is for consultation purposes and a final
submission is anticipated to be created and presented to the Ministry of
Municipal Affairs, upon completion.

3 Professor Stephanie Ben-Ishai’s Conference Presentation
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Our five-month process was to do a line-by-line review of the Municipal Act, specifically the sections about
BIAs (S. 204-216) and references to Local Boards. Using the work provided to the OBIAA Board by Professor
Stephanie Ben-Ishai the team determined a few specific challenges in the Municipal Act.

It was written and retrofitted from a time when municipalities gathered commercial tenancy data, which is
no longer the case since MPAC was created.

The Act does not distinguish the BIA Local Board from other Local Boards and does not acknowledge or
support the fact that the BIA Local Board raises its own funds through a municipal levy for the betterment of
the whole community.

The BIA sections of the Act does not recognize the changing landscape of modern business and the
question of who is eligible to vote and/or sit on the BIA Board is problematic.

Municipalities establish the Local Board, yet there exists no direct link to ensuring the effective governance
of their BIA Local Board. This Consultation Report is thus positioning itself to pose the question: "To
enhance the role of BIAs as tools for economic and community development, should we consider the
adoption of a separate Act. Parallels may be drawn between the City of Toronto’s Chapter 19 By-Law and
the need for a clearly ‘stand-alone’ document which defines the purpose of a BIA. A “stand-alone” would
define the work in developing a more distinct and robust framework for envisioning our main street,
downtown, uptown, and commercial cores across the province.

This Consultation Report, therefore, is positioning itself to ask the question, “to make BIAs a better tool for
Economic and Community Development, would a separate Act, such as Chapter 19 “of the Toronto Act, be a
clearer, stronger way of imagining our main street, downtown, uptown and commercial cores across the
province?

We would like to hear from your organization in regard to the recommendations to the Municipal Act that we
are proposing. We understand you may have experiences or expertise that will assist your organization and
your local BIA and we hope you will take the time to provide:

A review of this document and Appendices
Feedback on recommendations and updates on Municipal Act clauses found in the Appendices

A letter outlining your feedback for changes to the existing Act, and/or your support for our
recommendation of a separate Act for BIAs

Consultation Period — November 30, 2023 to January 31, 2024
Consultation Summary and Review — February 1, 2024 to April 1, 2024
Distribution of Final Report — April 29, 2024 (OBIAA BIA Conference 2024)
Submission of Final Report to the Ministry of Municipal Affairs — June 2024

4 Toronto Municipal Code Chapter 19, Business Improvement Areas


mailto:info@obiaa.com
http://www.obiaa.com/

ONTARIO BUSINESS IMPROVEMENT AREA ASSOCIATION

92 Lakeshore Road East, Mississauga, ON L5G 4S2
905-271-7222 TF: 866-807-2227 | info@obiaa.com | www.obiaa.com

10


mailto:info@obiaa.com
http://www.obiaa.com/

ONTARIO BUSINESS IMPROVEMENT AREA ASSOCIATION

92 Lakeshore Road East, Mississauga, ON L5G 4S2
905-271-7222 TF: 866-807-2227 | info@obiaa.com | www.obiaa.com

APPENDIX ONE

BIA Municipal Act Analysis and
Recommendations

204 Designation of improvement area

204 (1) A local municipality may designate an area as an improvement area and may establish a board of
management,
(a) to oversee the improvement, beautification and maintenance of municipally-owned land, buildings and
structures in the area beyond that provided at the expense of the municipality generally; and
(b) to promote the area as a business or shopping area. 2001, c. 25, s. 204 (1).

Designation of Improvement Area Recommended Wording:
204 (1) A local municipality may designate an area as an improvement area and may establish a board of
management, and support them to:

A. Oversee the improvement, beautification and maintenance of municipally-owned land, buildings and structures

in the business improvement area beyond City standard levels provided at the expense of the municipality
generally; and

B. Invest in the public realm within the business improvement area;
C. Promote the business improvement area as a complete community which includes; business, shopping;
economic development, community, place-making, residential, tourist, and/or employment hubs.

11
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Corporation
(2) A board of management is a corporation consisting of the number of directors established by the municipality.
2001, c. 25, s. 204 (2).

Recommendations

To define the position of the BIA under the Municipal Act to clarify their status. Currently the legislation defines BIAs as
municipal bodies corporate, by updating and clarifying the status it would provide documentary proof of their official
status and allow the BIA to be eligible for funds currently unavailable which would allow the local BIA to invest in small
infrastructure (as per section 204(a), the ability to own property and open the door to raising additional funds through
grants that are currently not available to BIAs. Allow for BIAs to be incorporated by their Municipality.

A good example is section 203 of the Municipal Act which sets out the status for a Municipal Service Board:
“Power to establish corporation:
203 (1) Without limiting sections 9, 10 and 11, those sections authorize a municipality to do the following things
in accordance with such conditions and restrictions as may be prescribed.”

12


mailto:info@obiaa.com
http://www.obiaa.com/

ONTARIO BUSINESS IMPROVEMENT AREA ASSOCIATION

92 Lakeshore Road East, Mississauga, ON L5G 4S2
905-271-7222 TF: 866-807-2227 | info@obiaa.com | www.obiaa.com

Local board status

(2.1) A board of management is a local board of the municipality for all purposes. 2006, c. 32, Sched. A, s. 89.
Composition

(3) A board of management shall be composed of,

(a) one or more directors appointed directly by the municipality; and

(b) the remaining directors selected by a vote of the membership of the improvement area and appointed by the
municipality. 2001, c. 25, s. 204 (3).

Challenges
Good Governance is key for the Municipality and its local boards. The “Governance structure of the municipality and its
local board” is commendable and necessary.

BlAs, however, are the only Local Board that is ‘self-funded’, without status recognition of this key differential.

The special levy on the Municipal Tax Bill clearly identifies that BIAs raise additional funds for the public good and for
public realm investment. This local board status, without recognition of this key differential, does not allow the BIA to
advocate on behalf of the area (and members) if the Municipalities’ decisions impact the growth and vibrancy of the BIA
area.

Recommendation/Solution:
There needs to be a standardized process/procedure around arbitration which defines specific thresholds to initiate the
process.

The Municipal Act’s definition of BIAs includes the wording “to oversee the improvement, beautification and
maintenance of municipally-owned land, buildings and structures in the area beyond that provided at the expense of
the municipality generally...” A possible solution which would assist the Municipality and their BIA to add the
requirement for the partners to develop a Memorandums of Understanding (MoUs) between municipalities and their
BIAs within sections 204-216. The creation of an MOU would foster positive relationships between the two and support
succession planning.

13
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Proposed Wording:

Composition

(3) A board of management shall be composed of,

(a) one or more municipal representatives as directors, as appointed directly by the municipality; Municipal Council
may, for an interim of no more than 90 days, become the Board in an effort to re-establish the Board.

(b) the remaining directors must be eligible to vote members as described in 204 (4), and selected by a vote of the
membership of the improvement area, and appointed by the municipality. Two thirds of the BIA local board must
comprise of members, as described in 204 (4).

(c) Municipal Clerks under delegated authority for appointment, may appoint on behalf of the Municipality

(2.1) A board of management is a local board of the municipality for all purposes. 2006, c. 32, Sched. A, s. 89. As
such,
a) BIAs shall abide by the Municipal Code of Conduct
b) Itis recommended that both parties (A MOU between BIAs and Municipalities identifying core and shared
responsibilities) work together to create a Memorandum of Understanding
c) BIAs should (to/ shall) be invited to provide insight and feedback regarding municipal decisions that impact thei
areas
(2.2) A Board shall not seek to make itself or its BIA a party or a participant in a hearing before the Ontario Municipal
Board or other administrative tribunal without first:

A. sending notice of its intent to hold a general meeting concerning being a party or participant before the Ontario
Municipal Board or other administrative tribunal, such notice to include a budget for participation in the hearing;

B. conducting a general meeting of BIA members;

C. presenting the budget referred to in Article 2.2 (a) to the BIA members at the said general meeting;

D. and obtaining support to participate in the hearing from two-thirds of the attending BIA members including two-
thirds support for the budget referred to in Article 2.2(a).

r

Membership

(4) Members of an improvement area consist of persons who are assessed, on the last returned assessment roll, with
respect to rateable property in the area that is in a prescribed business property class and tenants of such property.
2001, c. 25, s. 204 (4).

Issue: There is a need for more detail regarding tenants to determine who is an eligible tenant. Doesn’t address hot
desk situations, temporary leases etc.

Proposed Wording:

Membership

(4) Members of an improvement area consist of persons who are assessed, on the last returned assessment roll, with
respect to rateable property in the area that is in a prescribed business property class and any tenants with an
assigned lease by the property owner. 2001, c. 25, s. 204 (4).

14
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One vote
(6) Each member of an improvement area has one vote regardless of the number of properties that the member may
own or lease in the improvement area. 2001, c. 25, s. 204 (6).

Recommendation/Solution:

Great example:

TORONTO MUNICIPAL CODE CHAPTER 19, BUSINESS IMPROVEMENT AREAS 19-42 July 22, 2022 Schedule C
Eligibility to Vote - General Meetings and Annual General Meetings

Standardized Corporation Nomination Process could be added to the MMAH BIA Handbook, as a best practice, with a
chart as per the above.

Proposed Wording: no changes required

Nominee
(7) A corporate member of an improvement area may nominate in writing one individual to vote on behalf of the
corporation. 2001, c. 25, s. 204 (7).

Recommendation/Solution:

Great example:

TORONTO MUNICIPAL CODE CHAPTER 19, BUSINESS IMPROVEMENT AREAS 19-42 July 22, 2022 Schedule C
Eligibility to Vote - General Meetings and Annual General Meetings

Standardized Corporation Nomination Process could be added to the MMAH BIA Handbook, with a chart as per the
above.

Proposed Wording: No change required

Joint nominee
(8) Subject to subsection (6), one individual may be nominated for voting purposes by two or more corporations that
are members of an improvement area. 2001, c. 25, s. 204 (8).

Issue:

Can we clarify that this does not represent “Proxy” and what would the wording be. Clearly it says subject to
subsection (6), however there is much confusion and many BIAs wrongly allow this section to be used to represent
Proxy.

15
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Refusal to appoint

(9) The municipality may refuse to appoint a person selected by the members of an improvement area, in which case
the municipality may leave the position vacant or direct that a meeting of the members of the improvement area be held
to elect or select another candidate for the municipality’s consideration. 2001, c. 25, s. 204 (9).

Recommendation/Solution:
A more clearly defined election process for BIAs, with some framework |. Currently there are more than 270
municipalities handling (or not handling) the BIA elections process.

Also, if there is a member that has a proven track record as being a disruptor and Council approves the board on the
whole, rather than the individuals. What is the process for communication between the BIA and Council - and this
decision making.

Code of conduct
223.2 (1) A municipality shall establish codes of conduct for members of the council of the municipality and of
its local boards. 2017, c. 10, Sched. 1, s. 18.

As the Local Board is clearly under the Municipal Code of Conduct and a board member or member needs to work for
the betterment of the Local Board, Council heeds to assist in appointing Board Members that will work for the
betterment of the area.

Proposed Wording:

(9) The municipality may refuse to appoint a person selected by the members of an improvement area, in which case
the municipality may direct that a meeting of the members of the improvement area be held to elect or work with the
BIA to select another candidate for the municipality’s consideration. 2001, c. 25, s. 204 (9).

16
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Term
(10) The term of the directors of a board of management is the same as the term of the council that appointed them

but continues until their successors are appointed. 2001, c. 25, s. 204 (10).
Reappointment
(11) Directors are eligible for reappointment. 2001, c. 25, s. 204 (11).

Proposed Wording: No change required

Vacancies

(12) Subject to subsection (9), if a vacancy occurs for any cause, the municipality may appoint a person to fill the
vacancy for the unexpired portion of the term and the appointed person is not required to be a member of the
improvement area. 2001, c. 25, s. 204 (12).

Section Amendments with date in force (d/m/y)

2006, c. 32, Sched. A, s. 89 - 01/01/2007

Recommendation/Solution:

It is unclear whether appointments made outside of vacancies are required to be a member of the business
improvement area. There is no mention of this detail elsewhere in the Act.

(SAMPLE FROM A BIA BYLAW):

e Municipal Council may, for an interim of no more than 90 days, become the Board in an effort to re-establish the
Board.

e |f a board vacancy occurs for any reason, a business improvement area member or nonmember nominee may be
selected by the board to fill the vacancy for the unexpired portion of the term and brought forward to the Municipal
Clerk under delegated authority for appointment.

e Conduct unbecoming of a board member clause, which may include absenteeism and/or unbecoming conduct.

e |f a board vacancy occurs for any reason, a business improvement area member or nonmember nominee may be
selected by the board to fill the vacancy for the unexpired portion of the term and brought forward to Council or
community council under delegated authority for appointment. [Amended 2022-07-22 by By-law 917-2022]

e Should a director fail to attend three consecutive board meetings without being authorized to do so by resolution of
the board, the board may consider a motion to recommend that Council remove the director from the board.

e |If a board resolves to seek the removal of a director from the board or the appointment of a replacement or
additional director to the board, it shall give to the General Manager a completed request for board appointment
nomination or removal form, provided by the business improvement area office, and signed minutes of the meeting
at which the vote was held on this matter, and the General Manager shall report to Council or community council.

e Inthe case of the removal of a director, notice must be provided by the board to the director at least five business
days in advance of the board meeting at which the matter will be considered.

e During the term of the board, a resolution requesting Council or community council under delegated authority to
approve an increase in the size of a board can be adopted by the business improvement membership at an annual
general meeting or general meeting, provided the proposed increase is listed in the meeting notice as an agenda
item.
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205. Budget

205 (1) A board of management shall prepare a proposed budget for each fiscal year by the date and in the form
required by the municipality and shall hold one or more meetings of the members of the improvement area for
discussion of the proposed budget. 2002, c. 17, Sched. A, s. 40 (1).

Council to approve

(2) A board of management shall submit the budget to council by the date and in the form required by the municipality
and the municipality may approve it in whole or in part but may not add expenditures to it. 2001, c. 25, s. 205 (2); 2002,
c. 17, Sched. A, s. 40 (2).

Recommendations/Solution:

Municipality to approve

(2) A board of management shall submit the budget to the municipality by the date and in the form required by the
municipality and the municipality may approve it in whole or in part but may not add expenditures to it. 2001, c. 25, s.
205 (2); 2002, c. 17, Sched. A, s. 40 (2).

Issue: If a consultation process has taken place with members and the budget has been reviewed, as stated in 205
(1), Council cannot, for instance, state that since the Council hasn’t increased their budget, then the BIA shouldn’t
either.

If we take the final approval away from Council and it can be approved by Municipal Staff at the leadership level, then
we can take the politics out of it.
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Limitations
(3) A board of management shall not,
(@) spend any money unless it is included in the budget approved by the municipality or in a reserve fund
established under section 417;
(b) incur any indebtedness extending beyond the current year without the prior approval of the municipality; or
(c) borrow money. 2001, c. 25, s. 205 (3).
Limitations on power
(4) Sections 401 and 474.10.13 apply to the municipality’s approval under clause (3) (b) in the same manner as if it
were incurring a debt of the municipality. 2001, c. 25, s. 205 (4); 2017, c. 23, Sched. 5, s. 48; 2021, c. 4, Sched. 6, s.
64 (3).
Section Amendments with date in force (d/mly)
2002, c. 17, Sched. A, s. 40 (1, 2) - 01/01/2003
2017, c. 23, Sched. 5, s. 48 - 03/04/2018
2021, c. 4, Sched. 6, s. 64 (3) - 01/06/2021

Recommendation/Solution:

Reserve funds

417 (1) If a local board, conservation authority or any other body exercising a power with respect to municipal affairs
under any Act in unorganized territory does not have power under another Act or another section of this Act to establish
and maintain a reserve fund, it may, under this subsection, provide in its budget for the establishment or maintenance
of a reserve fund for any purpose for which it has authority to spend money. 2006, c. 32, Sched. A, s. 181; 2009, c. 34,
Sched. |, s. 22.

Subsection 204(2.1) states that the board of management is a local board for all purposes. However, subsection 205
requires the approval of the municipality for any budget and the board of management is prohibited from spending any
money that is not included in the budget and from incurring any indebtedness extending beyond the current year. (Not
the term of the Board.) Subsection 205(4) imposes the same controls on any indebtedness as is imposed on the
municipality. While there may be the power to own land or building, it would have to be through a budget approved by
the council, be raised in one year or approved as part of the municipality’s budget by the OLT.

Interestingly, section 270(2) requires a local board to adopt and maintain policies with respect to its sale and other
disposition of lands.

206 Notice

206 A board of management shall give reasonable notice to the general membership of the improvement area of a
meeting to hold a vote under clause 204 (3) (b) or for the purposes of a discussion under subsection 205 (1). 2001, c.
25, s. 206; 2002, c. 17, Sched. A, s. 41.

Section Amendments with date in force (d/m/y)

2002, c. 17, Sched. A, s. 41 - 01/01/2003

Recommendation/Solution:
This should reference Section 238 of the MA - Procedural By-Laws

207 Annual report
207 (1) A board of management shall submit its annual report for the preceding year to council by the date and in the
form required by the municipality and the report shall include audited financial statements. 2001, c. 25, s. 207 (1).

Recommendation/Solution:
No Changes
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Auditor
(2) The municipal auditor is the auditor of each board of management and may inspect all records of the board. 2001,
c. 25, s. 207 (2).

Recommendation/Solution:
No Changes

208 Funds to be raised

208 (1) The municipality shall annually raise the amount required for the purposes of a board of management, including
any interest payable by the municipality on money borrowed by it for the purposes of the board of management. 2001,
c. 25, s. 208 (1).

Recommendation/Solution:
This does not indicate that the money raised is coming from a separate levy, and therefore causes confusion that the
BIA levy is from the total tax list. Needs to clearly indicate this has no tax implications to the general taxes.

Proposed Wording:

208 (1) In accordance with the submitted approved budget from the Board of Directors of the BIA, the municipality shall
annually raise/collect the amount required for the purposes of a board of management, including any interest payable
by the municipality on money borrowed by it for the purposes of the board of management. 2001, c. 25, s. 208 (1).

Special charge
(2) The municipality may establish a special charge for the amount referred to in subsection (1),

(@) by levy upon rateable property in the improvement area that is in a prescribed business property class; or
(b) by levy upon rateable property in the improvement area that is in a prescribed business property class and that, in
council’s opinion, derives special benefit from the improvement area, which levy may be calculated using different
percentages of the assessment for one or more separately assessed properties or categories of separately assessed
properties in the prescribed class if the resulting levy is equitable in accordance with the benefits that, in council’s
opinion, accrue to the properties from the activities related to the improvement area. 2001, c. 25, s. 208 (2).

Issue and/or Solution:
Having this as “Council’s Opinion”, clearly allows Politics to prevail. Additionally, if a BIA is a collective good, this points
to being an individual benefit versus a collective benefit.

Subsection 208(2) permits the council,not the board of management, to impose a special levy. Paragraph 208(2)(b)
uses the term “in council’s opinion” twice. Council expresses itself through by-laws and resolutions so it is the collective
opinion of the council that the paragraph requires. But te council is directed to a collective benefit as the levy is to be
“...equitable in accordance with the benefits that, in council’s opinion, accrue to the properties from the activities related
to the improvement area”..

Proposed Wording:

b) by levy upon rateable property in the improvement area that is in a prescribed business property class and that, in
council’s opinion, with the support from the BIA Board, derives special collective benefit from the improvement area.
2001, c. 25, s. 208 (2).
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Minimum and maximum charges
(3) The municipality may establish a minimum or maximum charge or both, expressed for one or more separately
assessed properties or categories of separately assessed properties in a prescribed class, as,
(@) percentages of the assessed value of rateable property in the improvement area that is in a prescribed
business property class;
(b) dollar amounts; or
(c) percentages of the board of management’s annual budget. 2001, c. 25, s. 208 (3).

Recommendation/Solution:
Dollar amounts not recommended. Maximum amounts on levy limits BIA growth and capacity. Not always fair that
certain property owners are not impacted the same as other BIA members on levy increases.

However, the flexibility of allocating different percentages of the levy is beneficial when expanding the BIA or for larger
property owners with only one tenant, or a mall where they have their own property manager and marketer.

Consideration of large single use tenants versus multi use tenants.

No review process stipulated.

Proposed Wording:
(3) In consultation with the BIA Board, the municipality may establish a minimum or maximum charge or both,
expressed for one or more separately assessed properties or categories of separately assessed properties in a
prescribed class, as,
(a) percentages of the assessed value of rateable property in the improvement area that is in a prescribed
business property class; or
(b) percentages of the board of management’s annual budget. 2001, c. 25, s. 208 (3).
Minimum or maximum charges shall be reviewed with the BIA and Municipality at least once every four years to ensure
it is still justified. This shall coincide with a review of the zoning of the properties in the BIA to ensure all changes have
been captured in the list of who are assessed, on the last returned assessment roll, with respect to rateable property in
the area that is in a prescribed business property class and responsible for paying the BIA levy.

Effect of by-law
(4) When a by-law under subsection (3) is in force,
(a) the amount of a charge levied in a year under subsection (2) shall not, when calculated for the individual
property in the prescribed class to which it applies, be less than or greater than the amount of the applicable
minimum and maximum charge for the property established under the by-law; and
(b) if necessary for a fiscal year to raise the amount referred to in subsection (1) because a minimum or maximum
charge applies to one or more separately assessed properties or categories of separately assessed properties in the
prescribed class, the municipality shall for the year adjust any charges applicable to the remaining individual properties
or subclasses of properties in the prescribed class by adjusting the percentage or percentages of assessment
established under subsection (2) for those properties. 2001, c. 25, s. 208 (4).

Recommendation/Solution:
No Change

Exclusion
(5) Section 210 does not apply to an adjustment made under clause (4) (b). 2001, c. 25, s. 208 (5).

Recommendation/Solution:
No Change
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Borrowings

(6) If only a part of money borrowed by the municipality in any year for the purposes of a board of management is
required to be repaid in that year or a subsequent year, only that part and any interest payable on the total amount shall
be included in the levies under this section in that year or subsequent year, respectively. 2001, c. 25, s. 208 (6).

Recommendation/Solution:
No Change

Priority lien status

(7) Charges levied under this section shall have priority lien status and shall be added to the tax roll. 2002, c. 17,
Sched. A, s. 42.

Section Amendments with date in force (d/m/y)

2002, c. 17, Sched. A, s. 42 - 01/01/2003

Recommendation/Solution:
No Change

209 Changes to boundary
209 The municipality may alter the boundaries of an improvement area and the board of management for that
improvement area is continued as the board of management for the altered area. 2001, c. 25, s. 209.

Recommendation/Solution: Simpler wording recommended
Reference to Section 216 which can be used to do simple changes by the municipality.

e This section could be more like the City of Toronto’s Chapter 19 - 19.22 Establishing and expanding a business
improvement area. This section could be suggested as a best practice.

e Why does a Boundary Expansion need to happen? Zoning Changes, Secondary Plan Changes or
implementation of a Community of Improvement.

e Triggering the BIA Expansion and/or creation - BIA or steering committee sends a letter to Council to ask for
expansion or creation of a BIA

e Clearer understanding that the existing BIA works with the Municipality to accomplish the expansion.

Potential zoning changes automatically trigger a Section 216 boundary expansion.

e The municipality must pass a bylaw
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210 Notice
210 (1) Before passing a by-law under subsection 204 (1), clause 208 (2) (b), subsection 208 (3) or section 209, notice
of the proposed by-law shall be sent by prepaid mail to the board of management of the improvement area, if any, and
to every person who, on the last returned assessment roll, is assessed for rateable property that is in a prescribed
business property class which is located,
(@) where the improvement area already exists, in the improvement area and in any geographic area the
proposed by-law would add to the improvement area; and
(b) where a new improvement area would be created by the proposed by-law, in the proposed improvement area.
2001, c. 25, s. 210 (1).

Recommendation/Solution:
210 Notice - Title should be Notice to Change BIA Boundaries or Establish a new BIA
shall be sent by prepaid mail to the board of management and/or steering committee of the
Recommendation to hold and/or consult with those in the affected area to discuss the expansion and/or creation of new
BIA, working with the Municipal Staff (Staff Report)
Notice to include:
- Boundary of the proposed business improvement area or the boundary extension of a proposed business
improvement area expansion;
- Rationale for the proposed business improvement area or boundary expansion
- Implementation Strategy

When notice received

(2) A person who receives a notice under subsection (1) shall, within 30 days after the notice is mailed,
(a) give a copy of the notice to each tenant of the property to which the notice relates who is required to pay all or
part of the taxes on the property; and
(b) give the clerk of the municipality a list of every tenant described in clause (a) and the share of the taxes that
each tenant is required to pay and the share that the person is required to pay. 2001, c. 25, s. 210 (2).

Recommendation/Solution:
No Change

See Municipal Act 367 and specifically 368 (Gross leases (property taxes). Many tenants are net leases, how is
this affected?
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Objections
(3) A municipality shall not pass a by-law referred to in subsection (1) if,
(@) written objections are received by the clerk of the municipality within 60 days after the last day of mailing of
the notices;
(b) the objections have been signed by at least one-third of the total number of persons entitled to notice under
subsection (1) and under clause (2) (a); and
(c) the objectors are responsible for,
(i) in the case of a proposed addition to an existing improvement area,
(A) at least one-third of the taxes levied for purposes of the general local municipality levy on rateable property
in all prescribed business property classes in the improvement area, or
(B) at least one-third of the taxes levied for purposes of the general local municipality levy on rateable property
in all prescribed business property classes in the geographic area the proposed by-law would add to the existing
improvement area, or
(ii) in all other cases, at least one-third of the taxes levied for purposes of the general local municipality levy on
rateable property in all prescribed business property classes in the improvement area. 2001, c. 25, s. 210 (3).

Recommendation/Solution:
OBIAA notes:
e Working with objections is where the OBIAA Toolkit can identify how to proceed with objections
e Toolkit should identify consulting with clerk
e OBIAA consider having a webinar (working with AMCTO) on working with the Municipal Act for BIAs and our
submission.

Otherwise - no change

Withdrawal of objections
(4) If sufficient objections are withdrawn in writing within the 60-day period referred to in clause (3) (a) so that the
conditions set out in clause (3) (b) or (c) no longer apply, the municipality may pass the by-law. 2001, c. 25, s. 210 (4).

Recommendation/Solution:
No Changes

Determination by clerk

(5) The clerk shall determine whether the conditions set out in subsection (3) have been met and, if they are, shall
issue a certificate affirming that fact. 2001, c. 25, s. 210 (5).

Determination final

(6) The determination by the clerk is final. 2001, c. 25, s. 210 (6).

Recommendation/Solution:
No Changes
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211 Repeal of by-law
211 (1) Council shall give notice in accordance with subsection 210 (1) of a proposed by-law to repeal a by-law under
subsection 204 (1) if the municipality has received,
(@) aresolution from the board of management requesting the repeal; or
(b) arequest for the repeal signed by persons who are responsible for at least one-third of the taxes levied for
purposes of the general local municipality levy on rateable property in all prescribed business property classes in
the improvement area. 2001, c. 25, s. 211 (1).

Recommendation/Solution:
There must be an option to have a dormant policy (see City of Hamilton’s Dormant BIA Status), to allow cooler heads to
prevail and allow Council and the members to reform
There should be mandatory consultation with the membership here
“and/or” discussion
MPAC no longer collects the tenant assessment values
Threshold should be 50% + one
(a) aresolution from the board of management requesting the repeal after all other avenues have been
exhausted including public consultation, as determined by the Clerk; or
(b) arequest for the repeal signed by persons who are responsible for at least ene-third— 50 percent, plus one of
the taxes levied for purposes of the general local municipality levy on rateable property in all prescribed business
property classes in the improvement area. 2001, c. 25, s. 211 (1).
c) Itis strongly recommended that a dormant status be entered into for at least one year prior to dissolution. In order to
determine if the BIA should be re-activated member consultation should be conducted showing at least 1/3 in favour.
Toronto wording:
a) A resolution from the business improvement area membership adopted at a formal public consultation meeting
called specifically for that purpose; or
b) Individual requests for repeal from business improvement area members, including proof of membership,
representing a minimum of 50 percent plus one of the number of notices to be mailed under subsection B.

Statement

(2) A person signing a request under clause (1) (b) shall state what amount of taxes on rateable property in the area
that the person is required to pay. 2001, c. 25, s. 211 (2).

(@) the requests have been signed by at least one-half of the total number of persons entitled to notice under
subsection 210 (1) and under clause 210 (2) (a); and those who have signed the requests are responsible for at least
50 per cent of the taxes levied for purposes of the general local municipality levy on rateable property in all prescribed
business property classes in the improvement area. 2001, c. 25, s. 211 (4).

Recommendation/Solution:

Title ‘Statement’ is unclear, should this be called ‘Petition’?

No mechanism for verification

Who verifies? OBIAA would suggest that this would fall under the “determination of the Clerk”
No Occupancy data provided by MPAC

Time
(3) Council shall give the notice within 60 days after receiving the resolution or request. 2001, c. 25, s. 211 (3).

Recommendation/Solution:
No change
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Repeal
(4) Council shall repeal the by-law under subsection 204 (1) if requests for the repeal are received by the clerk of the
municipality within 60 days after the last day of mailing of the notices and,
(@) the requests have been signed by at least one-half of the total number of persons entitled to notice under
subsection 210 (1) and under clause 210 (2) (a); and
(b) those who have signed the requests are responsible for at least 50 per cent of the taxes levied for purposes of
the general local municipality levy on rateable property in all prescribed business property classes in the
improvement area. 2001, c. 25, s. 211 (4).

Recommendation/Solution:

Council is strongly recommended that a dormant status be entered into for at least one year prior to dissolution or the
bylaw can be repealed.

New section: Dormancy?

In order to determine if the BIA should be re-activated member consultation should be conducted showing at least /5 in
favour.

Dormancy can be extended for longer than one year at the discretion of Council

Timing
(5) The repealing by-law must come into force on or before December 31 of the year in which it is passed. 2001, c. 25,
s. 211 (5).

Recommendation/Solution:
No Change

Requests withdrawn

(6) If sufficient requests are withdrawn in writing within the 60-day period referred to in subsection (4) so that either
condition set out in that subsection no longer applies, the municipality is not required to repeal the by-law. 2001, c. 25,
s. 211 (6).

Recommendation/Solution:
No Change

Determination by clerk

(7) The clerk shall determine whether the conditions set out in clause (1) (b) and subsection (4) have been met and, if
so, shall issue a certificate affirming that fact. 2001, c. 25, s. 211 (7).

Determination final

(8) The determination by the clerk is final. 2001, c. 25, s. 211 (8).

Recommendation/Solution:
No Change

Restriction
(9) If the conditions of subsection (4) are not satisfied, council is not required to give notice under subsection (1) in
response to a resolution or request for a period of two years after the last mailing of the notices. 2001, c. 25, s. 211 (9).

Recommendation/Solution:
No Change
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Non-application
(10) No requirement under this section or under section 210 applies to the repeal by a municipality on its own initiative
of a by-law under subsection 204 (1). 2001, c. 25, s. 211 (10).

Recommendation/Solution:
More clarity required

212 Effect of by-law
212 A by-law passed under subsection 204 (1), subsection 208 (2) or (3), section 209 or subsection 211 (4) is not
invalid by reason only that,
(@) aperson required to give a copy of a notice to a tenant or other information to the municipality under
subsection 210 (2) has not done so;
(b) the objections referred to in clause 210 (3) (b) have not been signed by at least one-third of the total number
of persons entitled to receive notice under subsections 210 (1) and (2) because a person required to give a copy of
the notice under subsection 210 (2) has not done so; or
(c) therequests referred to in clause 211 (4) (a) have not been signed by at least one-half of the total number of
persons entitled to notice under subsections 210 (1) and (2) because a person required to give a copy of the notice
under subsection 210 (2) has not done so. 2001, c. 25, s. 212.

Recommendation/Solution:
(b) the objections referred to in clause 210 (3) (b) have not been signed by at least ene-third-fifty percent, plus
one of the total number of persons entitled to receive notice under subsections 210 (1) and (2) because a person
required to give a copy of the notice under subsection 210 (2) has not done so; or

213 Tenants

213 For the purposes of clauses 210 (3) (c) and 211 (1) (b), subsection 211 (2) and clause 211 (4) (b), a tenant shall be
deemed to be responsible for the part of the taxes that the tenant is required to pay under the tenant’s lease or under
sections 367 and 368. 2001, c. 25, s. 213.

Recommendation/Solution:
No Change

214 Dissolution of board
214 (1) Upon the repeal of a by-law under subsection 204 (1), the board of management is dissolved and the assets
and liabilities of the board become the assets and liabilities of the municipality. 2001, c. 25, s. 214 (1).

Recommendation/Solution:
Recommendation: The municipality is required to create a reserve fund for the benefit of the area of the former BIA.
Assets of the BIA should be a benefit to the area and stay in the area of the former BIA.

Liabilities exceed assets

(2) If the liabilities assumed under subsection (1) exceed the assets assumed, the council may recover the difference
by imposing a charge on all rateable property in the former improvement area that is in a prescribed business property
class. 2001, c. 25, s. 214 (2).

Recommendation/Solution:
No Change
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215 Regulations
215 The Minister may make regulations prescribing one or more classes of real property prescribed under the
Assessment Act as business property classes for the purposes of sections 204 to 214. 2001, c. 25, s. 215.

Recommendation/Solution:
No Change

216 Dissolution and Change of Local Boards

Power to dissolve or change local boards

216 (1) Without limiting sections 9, 10 and 11, those sections authorize a municipality to dissolve or change a local
board. 2006, c. 32, Sched. A, s. 90.

Recommendation/Solution:

A clear statement that Section 216 does apply to BIAs, suggested wording change would then be 216. (1) Without
limiting sections 9, 10 and 11, those sections authorize a municipality to dissolve, make dormant, or change a local
board, including BIAs. 2006, c. 32, Sched. A, s. 90.

The Municipal Finance Department would create an account to hold the funds. It will be responsible for any activity of
the account, including meeting any of the BIA’s financial obligations.
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Dispute Resolution Mechanisms

By-laws

10 (2) A single-tier municipality may pass by-laws respecting the following matters:

Governance structure of the municipality and its local boards.

Accountability and transparency of the municipality and its operations and of its local boards and their operations.
Financial management of the municipality and its local boards.

Public assets of the municipality acquired for the purpose of exercising its authority under this or any other Act.
Economic, social and environmental well-being of the municipality, including respecting climate change.
Health, safety and well-being of persons.

Services and things that the municipality is authorized to provide under subsection (1).

Protection of persons and property, including consumer protection.

. Animals.

10. Structures, including fences and signs.

11. Business licensing. 2006, c. 32, Sched. A, s. 8; 2017, c. 10, Sched. 1, s. 1.

©CoNoOGOA®NE

Integrity Commissioner
223.3 (1) Without limiting sections 9, 10 and 11, those sections authorize the municipality to appoint an Integrity
Commissioner who reports to council and who is responsible for performing in an independent manner the functions
assigned by the municipality with respect to any or all of the following:
1. The application of the code of conduct for members of council and the code of conduct for members of local
boards.
2. The application of any procedures, rules and policies of the municipality and local boards governing the ethical
behaviour of members of council and of local boards.
3. The application of sections 5, 5.1 and 5.2 of the Municipal Conflict of Interest Act to members of council and
of local boards.
4, Requests from members of council and of local boards for advice respecting their obligations under the code
of conduct applicable to the member.
5. Requests from members of council and of local boards for advice respecting their obligations under a
procedure, rule or policy of the municipality or of the local board, as the case may be, governing the ethical
behaviour of members.
6. Requests from members of council and of local boards for advice respecting their obligations under the
Municipal Conflict of Interest Act.
7.  The provision of educational information to members of council, members of local boards, the municipality
and the public about the municipality’s codes of conduct for members of council and members of local boards and
about the Municipal Conflict of Interest Act. 2017, c. 10, Sched. 1, s. 19 (1).

Provision for functions if no Commissioner appointed

(1.1) If a municipality has not appointed a Commissioner under subsection (1), the municipality shall make
arrangements for all of the responsibilities set out in that subsection to be provided by a Commissioner of another
municipality. 2017, c. 10, Sched. 1, s. 19 (2).

Ombudsman

223.13 (1) Without limiting sections 9, 10 and 11, those sections authorize the municipality to appoint an Ombudsman
who reports to council and whose function is to investigate in an independent manner any decision or recommendation
made or act done or omitted in the course of the administration of the municipality, its local boards and such
municipally-controlled corporations as the municipality may specify and affecting any person or body of persons in his,
her or its personal capacity. 2006, c. 32, Sched. A, s. 98.

Auditor General

223.19 (1) Without limiting sections 9, 10 and 11, those sections authorize the municipality to appoint an Auditor
General who reports to council and is responsible for assisting the council in holding itself and its administrators

accountable for the quality of stewardship over public funds and for achievement of value for money in municipal
operations. 2006, c. 32, Sched. A, s. 98.
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Recommendation/Solution:
Although the MA talks about Good Governance and dispute resolution etc. are the responsibility of the Municipality, it is
a challenge often to get the Municipality to assist.

30


mailto:info@obiaa.com
http://www.obiaa.com/

ONTARIO BUSINESS IMPROVEMENT AREA ASSOCIATION

92 Lakeshore Road East, Mississauga, ON L5G 4S2
905-271-7222 TF: 866-807-2227 | info@obiaa.com | www.obiaa.com

238. Procedure By-law

Definitions
238 (1) In this section and in sections 239 to 239.2,

“‘committee” means any advisory or other committee, subcommittee or similar entity of which at least 50 per cent of the
members are also members of one or more councils or local boards; (“comité”)

“local board” does not include police services boards or public library boards; (“conseil local”)

Note: On a day to be named by proclamation of the Lieutenant Governor, the definition of “local board” in subsection
238 (1) of the Act is amended by striking out “police services boards” and substituting “police service boards”. (See:
2019, c. 1, Sched. 4, s. 33 (8))

“meeting” means any regular, special or other meeting of a council, of a local board or of a committee of either of them,
where,

(a) a quorum of members is present, and

(b) members discuss or otherwise deal with any matter in a way that materially advances the business or decision-
making of the council, local board or committee. (“réunion”) 2001, c. 25, s. 238 (1); 2006, c. 32, Sched. A, s. 102 (1, 2);
2017, c. 10, Sched. 1, s. 25 (1).

Procedure by-laws respecting meetings
(2) Every municipality and local board shall pass a procedure by-law for governing the calling, place and proceedings of
meetings. 2001, c. 25, s. 238 (2).

Notice
(2.1) The procedure by-law shall provide for public notice of meetings. 2006, c. 32, Sched. A, s. 102 (3).

Outside municipality
(3) The procedure by-law may provide that meetings be held and public offices be kept at a place outside the
municipality within an adjacent municipality. 2001, c. 25, s. 238 (3).

Electronic participation

(3.1) The applicable procedure by-law may provide that a member of council, of a local board or of a committee of
either of them, can participate electronically in a meeting to the extent and in the manner set out in the by-law. 2020, c.
18, Sched. 12, s. 1 (1).

(3.2) Repealed: 2020, c. 18, Sched. 12, s. 1 (2).

Same
(3.3) The applicable procedure by-law may provide that,

(a) a member of a council, of a local board or of a committee of either of them who is participating electronically in a
meeting may be counted in determining whether or not a quorum of members is present at any point in time; and

(b) a member of a council, of a local board or of a committee of either of them can participate electronically in a
meeting that is open or closed to the public. 2020, c. 18, Sched. 12, s. 1 (3).

Special meeting, amend procedure by-law re electronic participation
(3.4) A municipality or local board may hold a special meeting to amend an applicable procedure by-law for the
purposes of subsection (3.3). 2020, c. 18, Sched. 12, s. 1 (4).

Same, quorum
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(3.5) A member participating electronically in a special meeting described in subsection (3.4) may be counted in
determining whether or not a quorum of members is present at any time during the meeting. 2020, c. 18, Sched. 12, s.
1 (4).

Presiding officer

(4) The procedure by-law may, with the consent of the head of council, designate a member of council, other than the
head of council, to preside at meetings of council. 2006, c. 32, Sched. A, s. 102 (4).

Secret ballot
(5) A presiding officer may be designated by secret ballot. 2006, c. 32, Sched. A, s. 102 (4).

Section Amendments with date in force (d/m/y)
Meetings
Meetings open to public

239 (1) Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions
(2) A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) the security of the property of the municipality or local board;

(b) personal matters about an identifiable individual, including municipal or local board employees;
(c) a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) labour relations or employee negotiations;

(e) litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local
board;

() advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) a matter in respect of which a council, board, committee or other body may hold a closed meeting under another
Act;

(h) information explicitly supplied in confidence to the municipality or local board by Canada, a province or territory or a
Crown agency of any of them;

(i) atrade secret or scientific, technical, commercial, financial or labour relations information, supplied in confidence to
the municipality or local board, which, if disclosed, could reasonably be expected to prejudice significantly the
competitive position or interfere significantly with the contractual or other negotiations of a person, group of persons, or
organization;

() atrade secret or scientific, technical, commercial or financial information that belongs to the municipality or local
board and has monetary value or potential monetary value; or

(k) a position, plan, procedure, criteria or instruction to be applied to any negotiations carried on or to be carried on by
or on behalf of the municipality or local board. 2001, c. 25, s. 239 (2); 2017, c. 10, Sched. 1, s. 26.

Other criteria
(3) A meeting or part of a meeting shall be closed to the public if the subject matter being considered is,

(a) arequest under the Municipal Freedom of Information and Protection of Privacy Act, if the council, board,
commission or other body is the head of an institution for the purposes of that Act; or
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(b) an ongoing investigation respecting the municipality, a local board or a municipally-controlled corporation by the
Ombudsman appointed under the Ombudsman Act, an Ombudsman referred to in subsection 223.13 (1) of this Act, or
the investigator referred to in subsection 239.2 (1). 2014, c. 13, Sched. 9, s. 22.

Educational or training sessions
(3.1) A meeting of a council or local board or of a committee of either of them may be closed to the public if the
following conditions are both satisfied:

1. The meeting is held for the purpose of educating or training the members.

2. At the meeting, no member discusses or otherwise deals with any matter in a way that materially advances the
business or decision-making of the council, local board or committee. 2006, c. 32, Sched. A, s. 103 (1).

Resolution
(4) Before holding a meeting or part of a meeting that is to be closed to the public, a municipality or local board or
committee of either of them shall state by resolution,

(a) the fact of the holding of the closed meeting and the general nature of the matter to be considered at the closed
meeting; or

(b) in the case of a meeting under subsection (3.1), the fact of the holding of the closed meeting, the general nature of
its subject-matter and that it is to be closed under that subsection. 2001, c. 25, s. 239 (4); 2006, c. 32, Sched. A, s. 103

(2).

Open meeting
(5) Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote. 2001, c. 25, s. 239

(5).

Exception
(6) Despite section 244, a meeting may be closed to the public during a vote if,

(a) subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the
municipality, local board or committee of either of them or persons retained by or under a contract with the municipality
or local board. 2001, c. 25, s. 239 (6).

Record of meeting

(7) A municipality or local board or a committee of either of them shall record without note or comment all resolutions,
decisions and other proceedings at a meeting of the body, whether it is closed to the public or not. 2006, c. 32, Sched.
A, s. 103 (3).

Same
(8) The record required by subsection (7) shall be made by,

(a) the clerk, in the case of a meeting of council; or
(b) the appropriate officer, in the case of a meeting of a local board or committee. 2006, c. 32, Sched. A, s. 103 (3).
Record may be disclosed

(9) Clause 6 (1) (b) of the Municipal Freedom of Information and Protection of Privacy Act does not apply to a record of
a meeting closed under subsection (3.1). 2006, c. 32, Sched. A, s. 103 (3).
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Recommendation/Solution

The City of Toronto’s By-Law Chapter 19 prescribes quorum as 50%, less one and not less than 3 of members of the
Board, membership meetings follow quorum of the board.

Kerr Village BIA Procedure By-Law Excerpt - The Membership has a right to participate in the decision-making
process of the Board by writing to the Board or committee, by submitting a public petition, or by making a public
presentation. Where five (5) Members submit a request in writing to the Executive Director at least ten (10) Business
Days before a regular Board Meeting that a matter be considered by the Board, the matter shall be included in the
agenda for the Board Meeting. Where the request is submitted less than ten (10) Business Days before the Board
Meeting, the matter shall be included in the agenda for the subsequent Board Meeting.

St. Catharines - procedure bylaw states: Except as provided in section 239 of the Act, all meetings of the board or
committees shall be open to any Member and the General Public, who may attend but may not take part in the
proceedings unless invited to do so by the chair.

Possibly create a clearer method in holding a general meeting (notice, etc.).

Three ways to provide notice (1) board (2) deputation (3) general meetings

(a) a quorum of members is present, and how and when the membership and/or public can address the board (2)
deputation.

Could this be clearer that Quorum must be defined in the Procedure By-Law

270. Adoption of policies
270 (1) A municipality shall adopt and maintain policies with respect to the following matters:

1. Its sale and other disposition of land.

2. lIts hiring of employees.

2.1 The relationship between members of council and the officers and employees of the municipality.

3. Its procurement of goods and services.

4. The circumstances in which the municipality shall provide notice to the public and, if notice is to be provided, the
form, manner and times notice shall be given.

5. The manner in which the municipality will try to ensure that it is accountable to the public for its actions, and the
manner in which the municipality will try to ensure that its actions are transparent to the public.

6. The delegation of its powers and duties.

7. The manner in which the municipality will protect and enhance the tree canopy and natural vegetation in the
municipality.

8. Pregnancy leaves and parental leaves of members of council. 2006, c. 32, Sched. A, s. 113; 2017, c. 10, Sched. 1,
S. 32.

Policies of local boards

(2) A local board shall adopt and maintain policies with respect to the following matters:
1. Its sale and other disposition of land.

2. lIts hiring of employees.
3. Its procurement of goods and services. 2006, c. 32, Sched. A, s. 113.
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Recommendation/Solution
What is the process for the Municipality to review and/or procedure for approval?

The words “ownership and control” needs more clarity and suggests a BIA have a Record Retention Policy as a best
practice and/or that the Municipality maintain the records (specifically the Board Meeting Minutes and Audit documents)
of the Local Board. This would support requests under the Freedom of Information Act. Many BIA Local Boards do not
have staff or physical office locations.

Retention of records

254 (1) A municipality shall retain and preserve the records of the municipality and its local boards in a secure and
accessible manner and, if a local board is a local board of more than one municipality, the affected municipalities are
jointly responsible for complying with this subsection. 2001, c. 25, s. 254 (1).

Same, local boards

(2) Despite subsection (1), a local board that has ownership and control of its records shall retain and preserve the
records in a secure and accessible manner. 2001, c. 25, s. 254 (2).

Agreement

(3) If a municipality or a local board has a duty to retain and preserve records under this section, the municipality or
local board may enter into an agreement for archival services with respect to the records, but a local board shall not
enter into such an agreement without the consent of each of the municipalities of which it is a local board and the
municipality shall not enter into such an agreement unless the other municipalities, if any, with whom the municipality
has joint duty to retain and preserve the records also are party to the agreement. 2006, c. 32, Sched. A, s. 108.
Effect of transfer

(4) Records transferred to a person pursuant to an agreement under subsection (3) remain, for the purposes of the
Municipal Freedom of Information and Protection of Privacy Act, under the ownership and control of the municipality or
of a local board of the municipality if the local board falls within the definition of or is designated as an institution under
that Act. 2006, c. 32, Sched. A, s. 108.

Duties

(5) A person to whom records are transferred pursuant to an agreement under subsection (3) shall retain and preserve
the records transferred to it in a secure and accessible manner. 2006, c. 32, Sched. A, s. 108.

Role of municipality, local board

(6) A municipality and a local board shall ensure that a person to whom records are transferred pursuant to an

agreement under subsection (3) fulfils the obligations under subsection (5). 2006, c. 32, Sched. A, s. 108.
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223.2 Code of conduct
223.2 (1) A municipality shall establish codes of conduct for members of the council of the municipality and of its local
boards. 2017, c. 10, Sched. 1, s. 18.

Same
(2) Without limiting sections 9, 10 and 11, those sections authorize the municipality to establish codes of conduct. 2017,
c. 10, Sched. 1, s. 18.

No offence or administrative penalty
(3) A by-law cannot provide that a member who contravenes a code of conduct is guilty of an offence or is required to
pay an administrative penalty. 2017, c. 10, Sched. 1, s. 18.

Regulations
(4) The Minister may make regulations prescribing one or more subject matters that a municipality is required to include
in a code of conduct. 2017, c. 10, Sched. 1, s. 18.

Recommendation/Solution

The Municipality appoints the board and holds the Code of Conduct for the Local Board but if there are challenges,
many, if not most Municipalities, will not support the disciplinary actions and/or removal of the board member (including
Councillors) that are causing the challenges. There needs to be a clear statement that as the Municipality approves the
board, that the Municipality is ultimately responsible for the actions of the Board they appointed

284.7 Powers re local boards (THIS IS FOR STRONG MAYOR’S ACT ONLY)
Powers re local boards

284.7 The power of the municipality to appoint chairs and vice-chairs of local boards is assigned to the head of council
for any prescribed local board or local board within a prescribed class of local boards. 2022, c. 18, Sched. 2, s. 1.

Recommendation/Solution
Currently, this could be misinterpreted as referring to all Local Boards and politicizes who can chair the local board giving
full authority to the “Strong” Mayor.

Section 284.7 which gives Municipalities’ Strong Mayor powers over a “Prescribed Board”. “Prescribed Boards” are not
defined, to date, and because of the uniqueness of the BIA and its funding model, these changes qualify the need to
either exempt the BIA or create a separate Act, like the Police and Library Boards.
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APPENDIX TWO - PERL SUBMISSIONS

37


mailto:info@obiaa.com
http://www.obiaa.com/

ONTARIO BUSINESS IMPROVEMENT AREA ASSOCIATION

92 Lakeshore Road East, Mississauga, ON L5G 4S2
905-271-7222 TF: 866-807-2227 | info@obiaa.com | www.obiaa.com

APPENDIX THREE - TESTIMONIALS

Testimonials:

We have to attach a letter from our accountant stating we are not-for-profit when applying for some grants.
- Lisa Kuypers-Schroedter, Executive Director, Trenton BIA

The fact that BIAs have no real status on our own often makes it difficult to apply for grants and having Not for profit
status could really help with this. Not being able to purchase property (ie. parking lots or office space) makes us more
dependent on the municipality who may or may not be supportive. BIAs are required to adhere to the Municipal Act,
but the municipalities are not required to provide guidance or support to ensure that BIAs are compliant. If we are tied
to the municipality, we should have more governance and human resources support from them. BIAs live in a no-man
land that makes it more challenging for us to do our work.

- Alison Scheel, General Manager, Orangeville BIA

Applied for provincial grant (Inclusive Community Grant), but the Town of Oakville had also applied for the same and
only one application per municipality is allowed despite the applications being totally different and both serving valid
audiences and adding value to our community.

- Maureen Healey, (former) Executive Director, Bronte BIA
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Here are some of the struggles we've had, not so much with the Municipal Act exactly but with Town & Town Staff and |
think it's because the Municipal Act is vague and open to interpretation... not to mention staff changes at the
Municipality and changing management roles. | think each staff & council member has their own theory of what the BIA
is and does. Many have said they don't understand why we have both a Chamber of Commerce and a BIA.

Here are some specifics:

Town Staff & Council were deeply involved in the crafting of our Terms of Reference & Operating Guidelines
(policies etc) and are frequently disturbed when the board & membership want to make changes

Town Staff & Council do not understand what we do or why we do it and frequently it seems that they want to
be the decision makers for the board- the Council appointed director assumes great authority in our meetings

Town Staff & Council have waffled about whether we should be looking after our own bookkeeping and
banking... At this time we are doing it but the Mayor seems to think that we should be handing it back to the Town.
When the Town was in charge of our bookkeeping, many of our invoices were lost, payments mishandled and
there was no communication when they were applying internal charges to the BIA. They were not able to provide
us with accurate reports of our financials and the year end statements did not make sense.

Levy funds were frequently months late in being transferred to the BIA and short of our approved budget.
After five years of discussion, the Town treasurer agreed last year that we will receive 2 injections, Spring & Fall
(generally in April and October)

The BIA Board advised that we had not been provided a mechanism for reporting HST and therefore were
not receiving credits- this went on for 5 years before a new Town Treasurer acknowledged we were correct. In the
meantime, the board had been treated as if we were "negative" and "difficult"

The BIA board had concerns that the Town was not collecting proper levy funds and were told it is none of
our business- however, it has recently come to light that we were correct and there has been a significant shortfall
in what the Town has been collecting for several years and we have been put on notice that there may be an
adjustment

Council pressures the board to keep increases to the levy at a minimum due to their election promises about
tax increases

Town Staff & Council do not always share information with us (membership lists, amount of levy being paid
by each member, etc)

The Board has ongoing difficulties determining what the Town's responsibilities are with regard to purchases
of items and their maintenance and storage. Kay is assisting us with developing an MOU. Things that we have
asked our "parks department" to do, such as install banners, are frequently put on hold when staff or council deem
another project more of a priority... or staff finds it too much of an imposition (for instance, we provided a year's
advance notice of Sesquicentennial Banners to be installed and they went up 6 months after the
Sesquicentennial)... Town Staff lends our "stuff" out to other groups without our permission. Items like lights,
decorations and furniture disappear on us, as they are not always returned. We purchased a separate storage
container but the Town Staff are in and out of there all the time.

We have been seeking clarification of insurance for years to no avail.

- Jody Yantha, Executive Officer, Bancroft BIA
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EHT — SEE PERL

The Serious Faults with the Municipal Act

1/ The Municipal Act allows the City to act similarly to the Representation without Taxation, but in this case it's
representation with money that is not theirs to represent. The BIA Levies are fully funded by its members. It's not the
cities money, it is simply only collected by the municipality and based on assessment values and any levy increase
voted on by the members. Sadly, only if the city allows that levy increase. The city could even force a reduction or
freeze on those levies putting a BIA in dire financial straits. Why the city can control our levies as they have done is
beyond the pale. Our municipality can arbitrarily stop us from seeking increases in our levy. Even inflationary increases
or even when we are saddled with a major capital or ongoing expense. This is not fair. If our members vote to allow an
increase in the levy, what right does the municipality have to interfere and not allow that increase, from private entities
with private money. Yet, our municipality does just that. Even when it’s a unanimous vote. It's not their money and it
should have nothing to do with them. Yet our BIA has seen this power abused by our council who refuse our levy
increase request after we challenged them in an appeal forcing a settlement agreement. They used this power as a
punitive weapon against us with us having no recourse to defend against this abuse of power and position.

2/ We need a BIA Ombudsman. Someone that can intercede on our behalf when a municipality is acting egregious,
even illegally. And vise versa, a municipality should be able to seek the Ombudsman when they feel the BIA is not
functioning as it should be. Our BIA has no recourse or protection against a council or city that aims to control or punish
it. Usually due to the BIA taking an adversary position against the municipality or a decision it made. Yet, a BIA often
needs to challenge its city and council decisions. It is part of why we exist, to defend and lobby for the best interest of
our members. When a council goes against its own policies and Official Plans and things that were put in place to
protect their downtown, someone needs to challenge them. The Municipal Act binds our hands for fear of retribution.
Our BIA experience is a prime example of that abuse of power.

3/ In our case, the city breached its protocol in regards to a location for a casino and was challenged by our BIA with a
OMB appeal and legal challenge. They were in error, they knew it and thus were forced to settle with our BIA. But the
city continued to breach the settlement agreement by initiating a host of punitive actions against us. In fact, they go out
of their way to try to exact revenge on us with no recourse for us but more legal costs and challenges. This creates a tit
for tat and we will always loose if we are going up against the municipality as the deck is stacked against a BIA by the
Municipal Act. The largest weapon in a cities arsenal is the extremely hostile ability to disband the BIA. This forces a
BIA to lay down, bend the knee to city even when they are in the process of enacting the most egregious breaches of
their own Official Plans.

4/ Threats of Disbandment. A municipality and its council can, and has, threatened disbandment of the BIA. This is
completely one sided against the BIA’s. It strips us of our ability to appeal or challenge the city or council in any
decisions we feel would hurt the BIA. They hold all the power and we have none. Yet, our members are the ones who
are putting money into their coffers, not the other way around. The “they have the power to make you, they have the
power to break you” needs to end.

5/ Allowing a municipality to arbitrarily change your own by-laws, appoint its own members, refuse your selections for
board members is completely unfair. We had our municipality completely overhaul our by-laws after our casino
settlement. They replaced it with a hugely onerous and gratuitous by-law, mainly cut and paste from Toronto’s By-Law
mainly that not only clipped our ability to appeal any future concern but it added a host of other restrictions that bound
our hands and were extremely petty and punitive in nature. From how many co-signatories we needed on cheque
signing to forcing us to now be responsible for “security”. This was used as a tool to directly silence us and control us
and an act of revenge for our challenge. Our city has stripped us of the amount of members we can have, for example.
This limits our ability to have proper representation and diversity on our boards. We have many sectors that we need to
cover on our boards, from bar and restaurants to retail, social and office. Council, wanting to further control a BIA can
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unilaterally decimate our board compliment. We went from 11 to 6 members. Adding additional members is an overly
gratuitous process that is born by the BIA but mainly the city.

6/ Council has an illusion that they control us and a bad council can and has exploited this. They feel the levy is their
money and that the BIA is a controllable extension of the cities externally run boards or committees. They act as though
we are not an independent and completely separate funded organization. Sadly, this illusion that council has authority
over a BlA is real. It should not be. Time and time again | have had to hear council turn down our levy request while
insisting we absorb extra costs that they city should be paying but refuse, even in breach of the settlement agreement.
We are left with no other recourse but to either take legal action or refuse to do certain activities (events or streetscape
management) in order to make up for those loses. In a recent case our city and council told us we could not seek an
increase in our levy. They did not even reach out to us to ask if we needed one, especially as we were engaged in
serious and costly supports for our members during Covid. In the same budget we had a large increase in our
streetscape contract that the city has paid fully for over 20 years. They chose not to pay for the increase. So they
handcuff our ability to seek more money to cover growing expenses they will not cover. Its incredulous. The comments
from council certainly appeared that our recent challenge and appeal of one of their decisions was the reason why such
punitive measures were initiated by the city.

7/ The municipal act gives the city and its council way too much power and control over its BIA. This negates the very
independence a BIA needs in order to properly manage it's downtown while also advocating for its members. The
flawed act places all the strength and censure ability to render a BIA impotent. It allows a city to control the board and
thus all aspects of the BIA. The city could in fact add more non BIA members to the BIA board. This is a tremendously
unfair condition and a major blind spot that the municipal act allows. How is it fair that people who do not have skin in
the game, people that do not even own a business downtown can be not only on the board, but be overrepresented on
that very board.

8/ The municipal act does not help protect the province nor the municipality in things such as transparency and
accountability. Having a BIA that can and should call out a city and its council if they are in breach of the Places to
Grow Act or their very own Official Plan or in our case breaches to our Central Area Master Plan is essential to a fair
playing field. What is at stake is our downtowns.

9/ When our council decided in an in camera session where they were to reject or accept a casino in our city they
ended up selecting a location. This was not transparent, nor part of the agenda. It was in complete breach and was
called out by our lawyer and eventually by an integrity commissionaire. When the city got caught “with their proverbial
pants down” they decided it was best to settle with us. The settlement agreement with them has seen nothing but
actions on the cities part to breach many aspects of that agreement. They instilled strict and extensive new by-laws on
us. They refused our levy requests. They constantly referenced the money they had to give us in the settlement to be
used in lieu of things they would historically pay for, and should be paying for such as our streetscape costs. They
began requesting our presence to council’s budget deliberations, when historically they never did. They put restraints
on how we add board members. They claimed publicly we extorted from them, thus creating a false and damning
narrative in the publics eyes against the BIA. We see a clear pattern of abuse of power and that abuse is protected by
the Municipal Act. | do not think this is the intention of those who created this act. Thus, it needs to be modified to
adequately represent all parties under its umbrella on an equal level.

Peterborough BIA

Other Operational Notes:
» HST Rebates, funds to be returned to the BIA if generated within their expenditures.
= Council not allowing a levy increase if Council is holding budget at 0%, this should not be applied to the
BIA Budget is consultation with the membership has occurred.
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